I Introduction
The study of principles is a well established way of legal scholarship striving for autonomy and searching for a disciplinary proprium behind the multifariousness of norms and judgments.
1 Hence, there is no dearth of exquisite commentaries, monographs and handbooks on principles of EU law. 2 This article seeks to further the understanding of the European legal discourse on such principles, illuminating its dimensions, foundations and functions (see section II). Further, it analyses the diffuse use of the term 'principle' in EU law. With reference to a political act, the codification of Article 6(1) EU by the Amsterdam Treaty, it then defines as founding principles those norms of primary law which, in view of the need to legitimise the exercise of any public authority, determine the general legitimatory foundations of the EU (see section III). Finally, the viability of a comprehensive doctrine of principles for EU law and Community law is debated (see section IV).
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II Theoretical Issues Regarding the EU's Founding Principles

A Founding Principles and Constitutional Scholarship
This article understands European primary law as constitutional law. Applying the category of constitutional law to European primary law certainly needs to be justified, not least because of the failure of the Treaty establishing a Constitution for Europe. As a scholarly concept, however, it does not require the blessing of politics, and the European Council cannot authoritatively decide whether the Treaties on which the EU rests are of a 'constitutional character'. 3 In addition, what the European Council makes out to be a 'constitutional concept' is hardly relevant from the perspective of legal research. According to the Council's conclusions the constitutional concept of the constitutional Treaty 'consisted in repealing all existing Treaties and replacing them by a single text called "Constitution"'. 4 In this view, neither Germany (Basic Law or Grundgesetz) nor Austria would have a constitution. 5 Furthermore, no relevant actor challenges the jurisprudence of the ECJ 6 that conceives the EC Treaty as a 'constitutional charter '. 7 Approaches in legal scholarship like the constitutional law approach must be assessed on the basis of scholarly arguments. Certainly, the constitutional law approach demands supportive elements in its object of investigation. These are not in short supply. The primary law justifies the exercise of public power, it legitimises acts of the EU, it creates a citizenship, it grants fundamental rights, and it regulates the relationship between legal orders, between public power and the economy, and between law and politics. Numerous common elements of EU primary law and national constitutions emerge in a functional comparison. Yet, not only the functions but also the 'semantics' support a constitutional law approach: the Treaty of Amsterdam provides in Article 6(1) EU the key concepts of constitutional discourse: freedom, democracy, rule of law, protection of fundamental rights. Correspondingly, the constitutional semantics of the ECJ have just taken a big step with the introduction of the terms 'constitutional principle' and 'constitutional guarantee'. 8 The constitutional interpretation is an academic postulate which is to be judged by its analytical, constructive, and normative merits. Thus the task of a doctrine of European founding principles is also to prove the usefulness of the constitutionalist approach. 3 The thesis is that primary law's constitutional character 9 manifests itself especially clearly in the founding principles. Their academic development as constitutional principles generates insight since this perspective leads to the relevant questions, knowledge and discourses. The conception of primary law as constitutional law defines it as the framework for political struggle, thematises foundations, aims at self-assurance, mediates between societal and legal discourses.
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At the same time, this approach pursues a strategic academic objective. The development of European constitutional law into a sub-discipline demands a specific focus, 11 just as the development of European law 12 and then European Community law 13 into sub-disciplines did previously. The treatment of primary law as constitutional law should bring about a new quality of understanding and exposition and promote the overcoming of understandings like 'law of integration' or 'single market law '. 14 A doctrine of principles not only observes, it is also part of the process of constitutionalisation. This leads to the next point.
B Three Functions of a Legal Doctrine of Principles
Legal doctrines of principles are, in general, part of discourses internal to law, ie operations of the legal system. Such scholarship differs from approaches analysing the legal material from a social science perspective which for instance trace the factual constraints or motives affecting the law. A principles-oriented scholarship does not claim to prove causalities. 15 It does not deal with empirical causes, but with argumentative reasons; causes and reasons relate to different cognitive interests and structures of argumentation.
Rather, there are correlations with legal philosophy which nowadays often bases arguments on principles. 16 The relationship between the principles discourse in legal philosophy and in legal doctrine is as blurred as it is complicated. The difference cannot lie in the principles as such: they always include democracy, the rule of law, fundamental rights, etc. One difference is that a philosophical discourse on principles can proceed deductively, whereas a legal discourse on principles has to be linked to the positive legal material made up of legal provisions and judicial decisions; it is hermeneutical and 9 Opinion 1/91, n 6 supra, para 21. 10 refers to the law in force. A procedural difference lies in the fact that a juridical conception of principles must eventually assert itself in judicial proceedings. Moreover: important as it is that the principles constructed by legal scholarship reflect their possible philosophical bases, it is as essential that, in pluralistic societies, the legal principles keep their distance from philosophical and ideological discourses in order to remain potential projection screens for similar, but factually divergent constructs. Philosophical considerations are inappropriate in court judgments.
a) Doctrinal Constructivism and its Limits
The first doctrinal thrust of constitutional scholarship aims at identifying the principles inherent in the positive legal material, thus to organise the latter and to further the coherence of the constitutional material on this basis. 17 Coherence is 'weaker than the analytic truth secured by logical deduction but stronger than mere freedom from contradiction'. 18 The criterion of coherence demands a modeling which is sometimes described, with somewhat essentialistic enthusiasm, as a 'grand structural plan'. 19 The ECJ makes use of this approach in important decisions when it refers to the 'spirit' 20 or the 'nature' 21 of the Treaties. The Supreme Court of Canada has formulated this understanding in an exemplary fashion:
The constitution is more than a written text. It embraces the entire global system of rules and principles which govern the exercise of constitutional authority. A superficial reading of selected provisions of the written constitutional enactment, without more, may be misleading. It is necessary to make a more profound investigation of the underlying principles animating the whole of the Constitution. . . . Those principles must inform our overall appreciation of the constitutional rights and obligations. . . .
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Certainly, the assumption of a 'grand structural plan' is as problematic from an epistemological and argumentative viewpoint as are statements on the 'spirit' or 'nature' of a legal order. Nevertheless, the truth is that an idea of the whole is indispensable, 23 and this article aims to convey such an idea via a synopsis of founding principles. The respective role of legal scholarship can be labeled doctrinal constructivism.
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Given the scepticism towards doctrine in the Anglo-Saxon world, this approach shall be briefly sketched. Initially, ie in the late 19th and early 20th century, the agenda of doctrinal constructivism aimed primarily at structuring the law using autonomous concepts, following the legal-conceptual (begriffsjuristisch) stream of Friedrich Savigny's historical school of law. The positive legal material is being transcended, not 17 Dann, op cit n 10 supra, 183 et seq. 18 by way of political, historical, or philosophical reflection, but through structure-giving concepts such as state, sovereignty, or individual rights in public law, which are conceived of as specifically legal and, thus, autonomous, which as a consequence fall under the exclusive competence of legal scholarship. The highest scientific goal of the doctrinal construction is to reconstruct and represent both public and private law as complexes of systematically coordinated concepts. At the heart of these efforts lies the creation of an autonomous area of discourse and argumentation, a sort of middle level between natural law, which is primarily within the competence of philosophy and theology, and the concrete provisions of positive law, which are in the direct grasp of politics and the courts. 25 In the course of the formation of substantive constitutional law and of the post-positivistic development of the original programme, constitutional principles have increasingly assumed the role of these autonomous concepts. 26 For the programme of a holistic legal scholarship, ie a 'system' or an 'overarching conception', founding principles in European law are of particular importance, since a legal-conceptual approach has hardly developed beyond an organising exegesis of the ECJ, not least due to the sometimes tumultuous development of primary law. Nevertheless, the founding principles did not play this role from the beginning. At the beginning of the integration, the Treaties' objectives were at the centre of efforts to develop an 'overarching conception'. 27 In the course of the multiplication of these objectives this approach, however, lost its persuasiveness, which is confirmed by the envisaged abolition of the specific goals of Articles 2 et seq EC by the Lisbon Treaty (Article 3 TEU-Lis). A principle-oriented approach seems a useful alternative.
The doctrinal constructivist endeavour appears to be particularly pressing with regard to European primary law. Its qualification as 'constitutional chaos' is probably its best-known description. 28 Of course the Treaty of Lisbon achieves a certain degree of systematisation, but it does not render futile academic efforts. Moreover, this principle-oriented scholarship does not only deal with primary law. The process of constitutionalisation requires that the constitution 'permeate' all legal relationships.
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A respective constitutional arrangement of the secondary law material demands a doctrinal constructivism for which, as the national examples show, constitutional principles and in particular single fundamental rights are indispensable. Numerous secondary law instruments urgently call for this as they are to be interpreted in the light of founding principles, especially single fundamental rights, according to their recitals. Accordingly, the ECJ uses the conformity with primary law as a method of interpretation. 30 The Charter of Fundamental Rights confirms this constitutionalisation, conveying a constitutional dimension to numerous interests.
All this requires a sustainable concept of doctrinal constructivism. A doctrinal construct can only propose one and not the system of positive law. In the past, a system was often crypto-idealistically believed to be inherent in the law and was sometimes dogmatically advanced as the single truth. This academic programme has been characterised as undemocratic or elitist; 31 this criticism needs to be accommodated. In the light of this criticism, contemporary endeavours should be directed towards the more humble goal of proposing means to arrange the legal material and develop the law. Hardly any legal scholar still maintains today that doctrinal constructs reflect a pre-stabilised logical unity of the primary law or the one philosophy of integration of the Treaties. In particular, a constitutional doctrine must furthermore take account of the danger of over-determining the political process. Taking account of the limits of the academic claim to truth is especially necessary for constructions based on principles, due to the openness of the stock of principles in general, to the semantic openness of single principles, to the openness of which principle prevails in cases of conflict.
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Similarly reduced are the expectations as to what a system can concretely accomplish in the operation of the law. A doctrine of principles as the result of doctrinal construction can moreover not be identical with legal practice. This is no insufficiency but rather proof of the critical content of a doctrinal construction. The project of a critical legal scholarship can also be pursued with doctrinal instruments.
b) The Role of Legal Doctrine for Legal Practice
In the above-quoted statement by the Supreme Court of Canada, principles not only generate insight through order but also supply arguments for a creative application of the law. This practical orientation is also a feature of doctrines of principles, legal scholarship being a primarily practical (social) science according to the prevailing opinion. Principles have diverse functions in the application of the law.
Frequently, principles increase the number of arguments which can be employed to debate the legality of a certain act. In this respect, they can be described as legal principles which transcend structural principles. By enlarging the argumentative budget of the legal profession, principles strengthen its autonomy vis-à-vis the legislative political institutions. This happens mostly via a principle-oriented interpretation of a relevant norm, be it of primary or secondary law. 33 By employing principles, the Sometimes, however, the ECJ makes things too easy: by simply characterising a provision as a principle it sometimes attempts to justify its wide interpretation and the narrow interpretation of a contradictory norm. 35 This is not convincing methodically, therefore, further arguments are necessary. 36 At times, a principle even becomes a yardstick standard of its own. 37 A doctrine of principles must examine the relevant patterns of argumentation and develop general aspects and new understandings. The wide range of application of principles and their validity in different legal orders for instance allows for the generalisation of innovative local strategies to concretise principles. Yet at the same time, legal scholarship should highlight the costs of such an autonomisation, for example in light of the principle of democracy.
Finally, it should be noted that there is one function that a legal doctrine of principles cannot usually fulfil: to delimit right and wrong in a concrete case. This is a result of the general vagueness of principles; the conflict usually arising when different principles are applied to concrete facts is another reason. The solution to a conflict of principles cannot be determined either scientifically or legally, it can only be structured.
c) Maintenance and Development of a 'Legal Infrastructure'
The constructive and the practical element converge in a function of doctrinal constructivism which can be labeled as 'maintenance of the law as social infrastructure'. First of all, this refers to the creation and safeguarding of legal transparency, 38 which is of particular importance in the EU's fragmented legal order. Furthermore, the 'infrastructure maintenance' function of legal scholarship is not static but demands participation in the development of the law to keep it in line with changing social relationships, interests and beliefs. In this respect, principles can fulfil the function of 'gateways' through which the legal order is attached to the broader public discourse. This attachment is of particular importance for the EU's primary law, given the ponderousness of the procedure of Article 48 EU. For this reason too, doctrinal work should not be restricted to the analysis of the positive law but also aim at its propositive development.
Constitutional principles enable an internal critique of the positive law, the pronouncement of which is a core function of constitutional law scholarship and which aims at the development of the positive law, be it via the jurisprudential or the political process. They promote the transparency of legal argumentation, are gateways for new convictions and interests, can be agents of universal reason against local rationalities. This criticism differs from general political criticism since it is phrased in legal terms, is closely connected to the previous operation of the law and can thus be absorbed by the 34 law more easily. Title I of the EU Treaty in its current as well as in the Lisbon version calls for such a critique as part of its manifesto character.
C Perspectives of Legal and Integration Policy
Principles enable an autonomous legal discourse, strengthen the autonomy of courts vis-à-vis politics and allow for an internal development of the law which circumvents Article 48 EU. Is this acceptable in light of the principle of democracy? The answer to this question has to distinguish between jurisprudence and legal scholarship. For the latter, it needs to be kept in mind that doctrinal constructions are no source of law but are only of propositive nature. Moreover, legal scholarship can invoke academic freedom, 39 and thus far Max Weber's insight that only a conceptualised and thus rationalised legal order can adequately structure social and political processes in complex societies has not been refuted. From this follows a functional legitimisation of this academic approach.
40 Nevertheless, legal scholarship should not be blind to the possible consequences of its constructions. Particular attention needs to be paid to the problematique of the development of the law through judicial practice, courts being the most important addressees of doctrinal constructivism.
Regarding the use of principles by courts, it needs to be noted that all contemporary law is positive law. Positivity implies the domain of politically responsible bodies:
41 the law is made by the legislator or is-in common law systems or other cases of judicial development of the law-under his responsibility; the legislature can correct a legal situation resulting from judicial development of the law. 42 The judicial development of a body of law which can only be modified by the legislator under qualified requirements is thus critical and a standard topic of constitutional scholarship. 43 However, it is generally recognised that some judicial development of the law flows from and is justified by the assignment given to courts to adjudicate; it is mostly its limits which are being debated. 44 Accordingly, the ECJ outlines its competence to develop the law with respect to the Treaty amendment procedure. 45 Another argument for the legal conceptualisation of political and social conflicts as conflicts of principles is that this may lead to their channelling and perhaps even rationalisation. Moreover, principles can play a supporting role for democratic 39 Compared to the German Basic Law (Grundgesetz), its protection on the European level is not as far-reaching, see J. discourses. 46 In addition, a judicial decision which employs the balancing of principles is more intelligible for most citizens than a 'legal-technical' reasoning phrased in hermetic language which obscures the valuations of the court. To devise legal controversies as conflicts of principles allows for a politicisation which should be welcomed in light of the principle of democracy, since it promotes the public discourse on judicial decisions.
Principles such as primacy and direct effect form the key to the constitutionalisation of the Community law. 47 If the discussion on founding and constitutional principles is nevertheless a rather recent phenomenon, this is to be explained by the history of integration. The path to integration has not been constitutional, but rather functional. The objectives were determined by the Treaties with sufficient clarity, allowing the European discourse to unfold in a pragmatic and administrative manner, unburdened by politic-ethical arguments. 48 This orientation decisively influenced the jurisprudential construction. The federal conception failed to gain a larger following in legal scholarship; economic law approaches and administrative law approaches were-at least in Germany-much more successful. The ECJ only slowly developed principles limiting the power of the Community. 49 As late as 1986, Pierre Pescatore ascertained that although the principles of proportionality, good administration, legal certainty, the protection of fundamental rights or defence rights existed, they amounted to 'peu de chose', 'où on peut mettre tout et son contraire'. 50 This was to change profoundly. Due to the single market programme and the Maastricht Treaty, the debate about European founding and constitutional principles unfolded quickly. 51 It resulted in Article 6 of the Amsterdam Treaty of 1997 which forms the most important positive basis of European founding principles.
Lastly, the role of a doctrine of principles in promoting a common understanding of the EU among its citizens and the formation of a European background consensus on the operation of the European institutions shall be outlined. Certainly, a doctrine of principles developed by legal scholarship cannot directly trigger the creation of an identity for broad parts of the population. 52 Yet it can be understood as a part of a public discourse through which the European citizenry ascertains the foundations of its polity.
In this discourse on the politics of integration, principles can assume an ideological function. A depiction of the EU in the light of principles certainly has such a potential. 53 The Treaty of Lisbon is problematic in this respect as it presents the founding principles of the EU as 'values' and thus as an expression of the ethical convictions of EU citizens (Article 2 TEU-Lis). A legal doctrine of principles should be based on a better foundation than sociological assumptions regarding normative dispositions of EU citizens and should indicate the difference between law and ethics in light of the freedom principle. 54 Value discourses can easily acquire a paternalistic dimension.
III Constitutional Principles and Founding Principles
A Principles in European Law
The authors of the Treaties 55 like the term 'principle': it is employed remarkably frequently in most language versions. The English and the French versions of the EU Treaty currently use it 22 times, those of the EC Treaty 48 times, 98 times in the Treaty of Lisbon and the Charter of Fundamental Rights employs 'principle' 14 times in its English and French versions. The context in which this term is used ranges from the principle of democracy (Article 6 EU) to the principles of national social security systems (Article 137(4) EC); some principles are even to be laid down by the Council (Article 202 EC). In the German version, the word 'principle' appears far less frequently, only three times in the EU Treaty and four times in the EC Treaty, mostly in connection with the subsidiarity principle. This atrophy of principles in the German version is due to the fact that instead of the English 'principle' or the French 'principe', the German word 'Grundsatz' is used; this also holds true for the German version of the Charter of Fundamental Rights.
The use of the word 'principle' in the Treaty text has attributive character. The Treaty maker thus assigns enhanced significance to the relevant element or even to whole provisions and provides orientation to the reader in a text which is difficult to penetrate. At the same time, a principle usually lays down general requirements, eg in Article 6(1) EU or Article 71(2) EC. The notion characterised as principle shall make statements on a whole, insofar as having a reflexive connotation. Furthermore, the Treaty maker often identifies as principles elements of a provision with a rather vague content, as even the principles for single topics such as those of Article 174(2) EC or Article 274 EC show.
In his influential theory, Alexy distinguishes between principles and rules and characterises the former as being optimisation commands which are subject to balancing. 56 This may be the reason why the Legal Service of the Council identifies the primacy of Community law in the German version as a 'fundamental pillar' in order to render it immune to balancing, whereas the English version uses the term 'cornerstone principle'. 57 The word 'principle' not only denotes a term of positive EU law but also of jurisprudential analysis. As explained in section II B, it is indispensable for the fulfilment of the tasks of legal scholarship. Nevertheless it is debated what exactly a 'principle' is; behind the term stands competing concepts of law.
61 This is rightly so since the definition of a jurisprudential term is not about truth but about expediency in view of the scientific objective. This brings us to the founding principles.
B The EU's Founding Principles and their Constitutional Character
This article uses founding principle as a term of legal scholarship in order to identify and interpret, in the tradition of constitutionalism, those norms of primary law having a normative founding function for the whole of the EU's legal order; they determine the relevant legitimatory foundations in view of the need to justify the exercise of public authority. 62 In this respect, this understanding links up with the above-mentioned concept of principles in primary law: principles are special legal norms relating to the whole of a legal order. Founding principles as a sub-category express an overarching normative frame of reference for all primary law, indeed for the whole of the EU's legal order. This substantive conception of founding principles does not capture all norms or elements of norms labelled principle in the Treaties or by the ECJ, but only a few provisions which are also called founding principles or structuring principles in national constitutions.
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It is useful to understand the founding principles as constitutional principles and to deal with them accordingly. 64 The EU became a political Union in the 1990s. After long debates, in 1997 the authors of the Treaty founded the EU on 'the principles of liberty, democracy, respect for human rights and fundamental freedoms, and the rule of law' and thus on the core programme of liberal-democratic constitutionalism. This implies a decision for constitutional semantics which is now to be elaborated by constitutional doctrine. 65 The normative content of the indicative mode 'is founded' in Article 6(1) EU and corresponds to that of the indicative mode 'is' in Article 20(1) of the German Basic Law (Grundgesetz). 66 A comparison with Article F of the EU Treaty in its Maastricht version illustrates the significance of the political decision of 1997. Article F is still formulated entirely from a limiting perspective underlying Article 6(2) EU right until today: Article 6(2) EU commits the EU to general principles of law which have no constitutive but only a restrictive function. 67 In 1997 the Treaty maker then laid down the normative core contents on which the EU is founded in Article 6(1) EU. In this respect, the constitutional content of Article 6(1) EU exceeds by far the constitutional dimension of the Maastricht Treaty. Now not only a restrictive, but also a constitutive European constitutionalism has found its recognition in positive law. The legal approach pursued here with its substantive notion of what a founding principle is spells out the political decision voiced in the Amsterdam Treaty that a European political Union is to be founded on the postulates of liberal-democratic constitutionalism.
Founding principles are thus the principles laid down in Article 6(1) EU as well as the other principles located in Title I EU regarding the allocation of competences, loyal cooperation and structural compatibility. This approach is confirmed by Title I TEULis with regard to the founding principles of the federal relationship between the EU and its Member States. Other principles of primary law do not belong to these overarching founding principles but serve to concretise them and thus derive constitutional content from them.
The tenets laid down in Article 2 TEU-Lis, although denoted as 'values', are to be understood as legal norms and principles, as founding principles. Usually, principles are distinguished from values, the latter being fundamental ethical convictions whereas the former are legal norms. Since the 'values' of Article 2 TEU-Lis have been agreed upon in the procedure of Article 48 EU and produce legal consequences (eg Articles 3(1), 7, 49 TEU-Lis), they are legal norms, and since they are overarching and constitutive, they are founding principles. 68 The use of the term 'value' in Article 2 TEU-Lis instead of 'principle', the obscure normative function of the second sentence of this article as well as the differences between the diverse formulations of the posited values 69 illustrate the remaining uncertainties concerning the identification of European founding principles.
Due to its analytical nature, the qualification of a norm as founding principle does not mean that other understandings would be excluded. There are formidable analyses of the same principles, eg as administrative principles. 70 The constitutional and the administrative approach overlap with regard to supranational public law. One may ask why this study legally qualifies the founding principles as constitutional principles, but does not designate them as such. First, this is in line with the judicature: until recently, the ECJ has used the term 'constitutional principle' only for constitutional norms of the Member States. 71 In the Kadi decision, the term 'constitutional principle' figures prominently also with regard to Community law, 72 underlining the innovative force of this judgment. More common so far, however, is the denomination as founding principle. 73 But most of all, to employ the wide term of 'constitutional principle' for the principles presented here as founding principles would challenge the constitutional character of other principles of primary law, something which is not the aim of this article.
In EU law, it has to be distinguished between principles, in particular founding principles, and objectives. The EU 'is founded' on principles (Article 6(1) EU), and principles limit the actions of the Member States and the EU. Objectives, on the other hand, stipulate the intended effects in social reality. The conjunction of objectives and principles as for example in Article 3(1) EU-Lis does not undermine this distinction. The separation of objectives of integration and constitutional principles is also suggested by the shortcomings of the functionalist approach to European integration. 74 
C Principles of Public International Law
International public law scholarship operates with the term 'constitutional principle', too, 75 and the question arises whether general principles of public international law or principles of individual Treaties, in particular the UN Charter, the Human Rights Covenants or the WTO Agreement, must be included in an analysis of the EU's founding principles. Article 3(5) TEU-Lis can be understood in this sense, and already now international Treaties rank above the derived law according to Article 300(7) EC; this also applies to general principles of international law. 76 However, a closer analysis of the jurisprudence shows that norms of international law, with the exception of the provisions of the Convention for the Protection of Human Rights and Fundamental Freedoms 1950, 77 do not play a decisive role for the exercise of public authority by the EU; consequently, they will not be addressed in this article. This basic decision is already expressed in the Costa/ENEL judgment: while the Van Gend judgment characterised the Community law as 'a new legal order of international law', ever since Costa the ECJ only speaks of a 'new legal order' tout court. 78 The prevailing understanding of European constitutionalism does not conceive of it as a sub-category of an overarching international constitutionalism.
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IV Uniform Founding Principles in View of Heterogeneous Primary Law
A Establishing Unity of Principle
The principles set forth in Title I EU are valid for the whole of EU law, ie the EU Treaty and the Community Treaties. Although this will be unquestionable under Article 2 TEU-Lis, it is doubted under current law in particular with reference to the so-called 'pillar structure' of the Treaties (EC-Treaty, Title V and Title VI EU). In fact, Titles V and VI of the EU Treaty do not correspond in every respect to the so-called community method including supranationality, direct effect and comprehensive European judicial review. The special rules are an expression of important compromises in the context of the Treaty-making process which need to be taken seriously by legal scholarship. According to some scholars, however, the EU does not even exercise public authority. They maintain that 'in reality', the Member States and not the EU's organs operate under Title V and VI EU. Accordingly, a categorical differentiation would have to be made between Community law and the law of the EU. Acts of the Council under Titles V and VI EU, for instance a framework decision, would not be acts of the EU, but an international agreement between the Member States. 80 An overarching doctrine of principles would thus be rather nugatory. 81 There are, however, good reasons for conceiving the EU as one body of public authority and the law of the EU Treaty and that of the Community Treaties as a single legal order, delimiting it from the legal orders of the Member States on the one hand and from international law on the other hand. First of all, the organisational fusion shall be outlined. Since 1994, it has always been the Council of the European Union which is named as the legislative organ in the legal acts under Titles V and VI EU, never the Member States. Moreover, this unity has been explicitly mandated for the founding principle of fundamental rights protection (Article 46(d) EU) 82 and can furthermore be based on provisions such as Article 1 or Articles 48 EU et seq. 83 Seen in this light, it is only consistent that the ECJ expands the scope of Community law principles to cover legal acts under Titles V and VI EU. 84 The assumption of legal unity of EU law can also be justified through the principle of coherence which itself is based on the principle of equality. It constitutes the vanishing point for academic system-building-and thus unity-building-and enables a critique inherent to the law of diverging logics of regulation and lines of jurisprudence. It finds its positive foundations in the equality principle (Article 20 of the Charter) and provisions such as Articles 3(1) EU, 225(2) and (3) EC.
B Limits of a Unitarian Approach
Coherence is no principle with general primacy; there may be good reasons for divergence. 85 Assuming the legal unity of the EU's legal order does not amount to maintaining that the positive constitutional law or even the jurisprudence relating to it form a harmonious whole. The assumption of a legal order of the EU which includes Community law as its main part thus does not deny the fact that a number of legal instruments of Community law cannot be applied at all or only with restrictions under Titles V and VI EU. The general assertion is that Community law principles can be applied if this is compatible with the specific rules of the EU Treaty. Although the Treaty of Lisbon offers considerable progress regarding systematisation and reduces this fragmentation, 86 it does not overcome it, as the Protocol on the application of the Charter of Fundamental Rights to Poland and to the United Kingdom illustrates. 87 Even under the premise of a uniform validity of the founding principles, the question arises whether this corresponds to a uniform meaning in the various areas of EU law. For instance, the dual structure for democratic legitimation through the Council and Parliament only exists under the competences of the EC Treaty, and judicial review by the ECJ, paramount for the rule of law principle, is limited or even precluded in important domains.
This gives rise to doubts about the usefulness of an overarching doctrine of principles. It might even nurture the suspicion that a doctrine of principles is not the product of scholarly insight, but rather a policy instrument for more integration and federalism. Yet these doubts and suspicions are unfounded. As the principles set forth in Article 6 EU (Article 2 TEU-Lis) apply to all areas of EU law, an overarching doctrine of principles built thereupon encompassing the entire primary law is a logical consequence. Article 6 EU essentially requires its own expansion into a general doctrine of principles. 88 Article 6(1) EU declares that the EU is 'founded' on these principles; this contains an ambitious normative programme. The EU Treaty can therefore even be interpreted as a constitution stipulating criteria for the detection of deficits and guidelines to overcome them. 89 An overarching doctrine of principles is thus possible. This basic objection being defeated, it might nevertheless appear problematic, in view of the fragmentation within primary law, to determine which provisions may be understood as concretising abstract principles. Theoretically, both the co-decision procedure under Article 251 EC as well as the Council's autonomous decision-making competence under the requirement of unanimity can be understood as realisations of the principle of democracy. This article, however, maintains that the supranational standard case, also called the Community method, 90 can justifiably be used for the development of a doctrine of EU principles. The Treaty of Lisbon confirms this thesis with the introduction of an 'ordinary legislative procedure' in Article 289 TFEU. 91 In general it is to be expected that under the Treaty of Lisbon, the founding principles of Article 2 TEU-Lis will be concretised in light of the enunciations of the EU Treaty, and that diverging rules in the TFEU will be treated as exceptions. In particular, in its Lisbon version, the EU Treaty contains elements of a manifesto-constitution which is executed by the Treaty on the Functioning of the European Union only inchoately. The legal treatment of the resulting tensions should be guided by principles, even more so as specific rules are hardly available. The further constitutionalisation of Europe demands the normative illumination of the new EU Treaty, especially of its Titles I and II, and the development of hermeneutic and legal-political strategies for its implementation.
An understanding in the tradition of European constitutionalism as advocated here will strive to expand the idea underlying the EU Treaty in its Lisbon version of a representative constitution with separation of powers and fundamental rights protection to all areas and protocols. It will however not strive to expand the competences of the EU at the expense of the Member States or to override specific rules. An overarching doctrine of principles must not downplay sectoral rules which follow different rationales. To do otherwise would infringe upon an important founding principle: Article 6(3) EU in conjunction with Article 48 EU clearly shows that the essential constitutional dynamics are to remain under the control of the respective national parliaments. 92 An argumentation based on principles uncoupled from the concrete provisions of the Treaties would misunderstand essential elements of the EU's constitutional law: the EU Constitution is a constitution of details; this corresponds to the heterogeneity of its political and social basis. 93 The plethora of details expresses this diversity, but also the Member States' mistrust and desire for control.
